| 115 1754. 5 


35 _ 4 33 n 6 


| ion)" | 


” - 
4 A * : ” 
= 24 EL 7 i 2 
” 7 * 4 * 
> 
yg * * 1 5 1 EE 8 & ; Z 
& 5 : = * &. & - * 
I 5 
3 a F a 
: * 1 . 3 * 8 
. * 1 p 
* . La | — ; 4 1 - ** 1 
4 * * 4 | 5 : 
1 4 & # ; 4 54 o E , 4 
"TY We: 3 : | | 
| "i: ; * : _ 5 > 7 
| C En Er. 
8 2 q 3 
* 8 , 
— — * 4 we 
5 4 L 5 
N 4 2 1 w * * 
7 7 * 4 . = * 2 * 
„ 4 , * 4 
J Ky T5 pu * —_—_ 2 P } * * 2 
F PAL gt” © 1 2 x 1 
. * * » 5 1 1 2p © : o p A F 
2 g + : 5 c 7 „ „ ** Frey} N 758 "VIP F 2. 
— g > $4 8 1 » 4 % 4 + 7 : 4 * + 4 t 8 1 1 5 TL - 8 2 s » - G < 
$ 0 * ee 33 4 * * 4 
11 "I 2 . Y 
BN. 11 Nicol $ Schaw,” eir 'of 1 ailzie of the 
: * ö 5 


4 of Greenock, and Sir Michael Stewart of 
d Bthball his Father, and Adminiſtrator in Law, 
| | Purſuers. no i 4565 © 1 JIIGOR 0 #6 210 rtl K 


o * 1 f 4 „ 

» ©» ; ee % 9 Fa * 

721 i cate , ß 

1 7 7 ere 9 * 1 9 n 5 7 Pr 7 » * % . 4 17 1 „ 9 
. „ Fan 14142 144 4 S 3 
9 * r 2, G4 f is # #8 3 8 2 # FOES + s T * 

4 bo LEES 9 ws 4 os. P I f | 7 

a z * * . 1 i BY 4 * 5 5 * * & ; 7 
* 8 * 


8 this Caſe has been already very fully ſlated in the 


bag : Defender's Information. he would have been loth to 
| give the Lords any further Trouble, if ſome. new things 
| - had not been thrown our in the Purſuers Information, and 6 
| ther things miſtated. which it will be proper to ſet right; and 
l therefore it is hoped, the Lords. will have the Goodneſs: to 


litten to an Explanation of thoſe Particulars, which. ſhall be s 
wort as poſſſbis. og Ot BEL: 
pon. The ſingular Complexion. of this Tailzic, &: If on- 
= ly to mie Heirs, but even to clap Fetters upon the Proprie- 


2 
> 


imſelf, who before had the unlimited Fee; has led thePur- - 
j ſuers to indulge various Conjectures, in order to remoye the | 
Argument thence xiſing, for a favourable Conſtruction of the 
2 Po wers reſerved by Sir John to himſelf, when he was limiting 
bis own Property. The 1.9 are pleaſed to inſinuate, That the 
2M 3 Fee was ve ed in Sir by the Charter 2666, only by way 


= + Precaution, in order to reſerve the Eſtate. in the Fan- 
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* ly, as the State of the Nation w 


down to the Date of this Tailzie, at the Diſtance-of twelve 


 Entail. It is aid, That Sir 
- © out of his total Liferent of the Eftate 8000 Merks- per an- 
© 24 towards his Subſiftence, befide the Barony. of Braid- 


* 


) 
Footing. 


jecture, ſo it cannot be thought probable, that ſuch was the 
Deſign of the Settlement, when the ſmalleſt Wr of it did 
never appear; and ſtill Jeſs fo, when it is conſidered, that 
tho' the Apprehenſions here ſuppoſed to have given Riſe to 
this Settlement, were happily. removed within two Vears after 
it was made, yet Sir John the Father did never make the leaſt 


Attempt to get himſelf re-inveſted in the Property, which the 


Purſuer ſuppoſes he had lodged in his Son in Fruſt ; but the 
Son was ſtill conſidered as the full Proprietor of the Eſtate 


Years after the Storm was blown over, and the Father under 


no Danger of holding the Property of the. Eſtate, had ſuch 


Precaution been the only Deſigu of this Settlement. 

And therefore it is hoped, the Fact will be taken, as it ap- 
pears from the Deeds, that the Son was truly the abſolute and 
irreyocable Proprietor of the Eſtate from the Date of the In- 
feftment on the Charter 1686, free of any Reſtraint; andthat 
upon his coming to be of Age, he had full Power to ſemle it 


in ſuch Manner, as might appear to him moſt agrecable and 
| expedient. 33 SHITTY BILE ß  IFSafC; wr ea 


The Purſuers have thrown our another Obſeryarion, not ve- 
ry conſiſtent with the former, in order to perſwade your Lord- 
ups, that a valuable Conſideration was given to the late Sir 
Jobs Schaw by his Father, te induce, him to agree to this 
oh the Father allawed his Son 
& Eftate 8000. Merks. per. an- 


Hane. and diſcharged the Faculty reſerved to him by the 


as then upon a precarions 
Bur as no Evidence whatever is offered to ſupportthis Con- 
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a5 4 
fore the Contract containing the Tailzie was produced to 
* ence 1683 


the Purſuers are here pleaſed to call a Barony, amount to no 


more than 46 J. Sterling of yearly Rent; and theſe, and all 


the other Lands. of which the late Sir John was put in Po 


1 feſſion by his Father at his Marriage, did not exceed 3400 


Merks a- year, tho' the Father was obliged to make them up 
to 6000 Merks, which was no more than a moderate Allow - 


 * the Courr of Seflion, to be regiſtered in Terms of the st- 
Bur the true Fact is, that theſe Lands of Braidfave, which 


aance to the Fiar of ſuch an Eſtate, when he was entering into 
Marriage with a Lady of Rank, who had brought a very con- 


fiderable Portion, which was paid in to his Father.” Such mo- 
derate Allowance for his Subſiſtence during the Father's Life, 
can never be confidered as an onerous Cauſe given by the Fa- 
ther, to make him ſubmir to an Entail; and as little the Re- 
nunciation of the other Faculties, which the Father had a per- 
ſonal Eſtate ſufficient to ſatisfy and implement. A 


And as to the ſubſequent. Conveyance of that perſonal Eſtate, 


the Value of which is greatly magnified on the other Side; 
beſides that, it was conſiderably reduced by the Father's 
Debts, and 100,000: Merks of Proviſions to his younger Chil- 
dren, with which it was burdened; whatever the Value 'of it 


the Father to the Son, for. conſenting to the Tailzie. not on- 
ly becauſe this Conveyance was not executed for almoſt two 
Vears after the Date of the Tailzie; but alſo for this other 
plain Reaſon, that the Conveyance of the perſonal Eſtate ap- 


was, it cannot poſſibly be conſidered as a Premium given by 


pears to have been retained in Sir John the Granters ow]- . 


Hands, aud under his Power, as long as he liwed: it con- 


tains a Clauſe diſpenſing with the Not · delivery. and reſerving 
Power to him to alter, innovate and deſtroy the ſame at any 
time in his Life. It is obvious, ſuch precarious Deed could: 


never be conſidered as a valuable Conſideration granted by Sir 
John. to induce his Son to ſettle his Eſtate upon other Heirs. 


And 


in Preference to his own Deſcendents. 


> + Wm 
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V. 
And therefore, when the Fact is fully underſtood, the Caſe 


truly ſtands in the Light in which it is ſtated in the Defen- 
der's Information. An unlimited Proprietor of an Eſtate is pre- 


vailed upon without any valuable Conſideration to exclude his 


own Heirs- female, and prefer the Deſcendents of his Siſter, 


whether Male or Female, but under the Reſervation of Powers 


to himſelf. This, if any, muſt be admitted to be a Caſe in 


which the Rule of Law applies with the greateſt Force, that 
Limitations are to be ſtrictly conſtructed, and Powers reſerved 


to a Proptietor, who voluntarily limits himſelf in favours of 
Strangers, to the Prejudice of his own Iſſue, ought to receive 


the moſt benign and extenſive Interpretation. - 


The Purſuers are at Pains to divert the Attention of the 


Court from the real Caſe now before them, by figuring other 


| Caſes. They are pleaſed to ſuppoſe, * That Sir John the Fa- 
ther had exerced the like Powers in Prejudice of his Son, 
and the Heirs of the Marriage; or that the late Sir ob: 


+ had exerced the ſame in Prejudice of a Son of a ſecond: Mar- 


s lenge ſuch Deeds, but in quality of Heir of Tailzie: And 


riage And they inſiſt, That ſuch Heirs, whether of the 


© firſt or ſecond Marriage, could have no other Title to chal- 


_ © therefore that the Reduction muſt be equally ſucceſsful ar the 


Purſuer's Inſtance as at theirs. 


| But, with Submiſſion, this Way of wandering into foreign 


Cafes, can ſerve for nothing but to miſlead. The Heirs- male 


of the firſt Marriage would have had a much ſtronger Title 
than the Purſuer can pretend to: They could have pleaded 


* 


upon the Faith of the Marriage Convenant, entered into chief. 
I with a View to give them a Security, which it ſhould not 
be in the Power of their Father and Grandfather, even jointly 


to diſappoint; whereas the collateral Heirs arbitrarily ſubſti- 
cated to the Heirs of the Marriage, are only in deſtinatione, 


as our Law-books ſpeak, and not in obligations, unleſs: an 


expreſs Limitation is-inſert in their Favours; and where that 


chat happens, it is like other arbitrary Limitations, to 


— . E—. 2 


be ſtrict. 
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erpreted, and to be carried flo nber than the 
We of the Words teq ire. "Hed by. p "i 


Y 2. ohn by a fecond Marriage, if the Eſtate was not ſecured 
| 2 Contract. which is a Caſe. hardly ſuppoſeable, 
they CERT had no abſolute Certaipty of it, Iis Tail- 
pt A Was ini 197 Power of their rab and PL 

to di ſþ ſe of it whoſly.' to their Prejudice; and conſe weary 
their bows: ight babe nes carricd our ro the 15 
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: 0 Th any e any Parx o Argument , whie 
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V2 3 _— our Xo the Purſders, Which could | no chere be oþ- 


8 Te Few. Rig ted y Sir hs £0: his Dani hter, Lad 
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And it is further hid, © Thar of all this'large Feu, chere was 
little more than 25 Arte built upon at the Time it was 
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* is fened out at five. Shillings. reg Hen additional Feut 
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duty to be paid in the Event that Houſes ſhould, afterwards 
e Defender is perſuaded theſe Objections will h 
Weight with any one who gives Attention to the true State 


be built upon it.. =... 
But the aveno. 
of the Caſe. The ſingle Limitation laid by the Callzie, upon 
theſe Feus to be ſet of Dwelling-houles, Yards and Office- hoùſes, 
is, That the firſt be not ſet under twenty Shillings\the Fall, aud 
the other not under five. Sir John is laid under no Reſtraint 
with reſpect to the Extent of Ground he is to ſet in Feu to 
any one Perſon: Nor was it reaſonable he ſhould; Had he 
been reſtricted from ſetting more in one Feu, than What was 
to be kept in the natural Poſſeſſion of the Feuar. this would 
have excluded him from dealing with People of Subſtance an 
Property, who would naturally inſiſt for larger Feus, and might 
be beſt able to carry on to ſome Perfection that Improvement 
of the Town which was in the Intention of the Parties: Be- 
ſides that it would have been an ineffectual Precaution, fincs 
whatever were the or gicel Extent of every, particular enen. 
thing could hinder any one who. inclined to, purchaſe up. what 
Number of them he pleaſed; and if this was competent to any 
Stranger, it is not eaſy to W e Sir John intended to 
exclude his own Deſcendents from the like Privileges: But it 
would be improper to conſume your Lordſhips Time in follow- 
ing theſe imaginary Notions, which have no Foundation in thi 
Entail. No {imitation ointed at, either with reſpect to the 
Extent of the Feus, or re to whom they ſhould be ſet. 
The Rental is the only thing the Entail meant to regulate; 
and ſurely the Law will never interpolate ſuch arbitrary Li- 
mitations as the Purſuefts are 4 d ro ſuggeſt in any, Entail. 
Were it to affect only the ſucceeding Heirs ; much leſs when it 
is to affect the Proprictor himſelf, who voluntarily ſubmitted = 
to the Limitations he has ex reſſed, | but to none other. 1 
i ing, that the Purſuers ſhould, in- 


And it is the morę ſurpriſing | thoul 
fiſt in chis ObjeRtioo,: when. it 1s obſerved that the great In-. 
45 | provement 
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CER 
Fe Funded Which Has: n 1 his Töwn, "within 
eſe thirty Years paſt; has been chiefly 6wing tothe Feu that 


is now called in Queſtion; aud that by this Impfovemeiit the 
Town has not only. received à great Addition of Riches as 
well as Ornament, but there is allo raiſed a ſure conſtant Rent 


of 966}. pa ayable for this Feu; tothe Heir of Tailzie; without 
any Charge! in Place of a Set of old ritinous Houſes. and Yards, 
we ere an incbniſiderable nd? Precarious Re Rent. *aitable 
to the Poverty of their Inhabitant s bar ot lofi 
And with reſpect to the other Part of this Objection. „it is a 


Miſtake in point of Fact to ſay, that there was 18 Aeres f 
the Ground here feued, upon which — 2 Houſe 


Hor Yard at che Date of the Feu. The Fact is, thit the Whole 
19 Acres were at that Time either laid cutie — — 
though of a much 15% Sort than what has ſibhee beetiraiſed:; 
and that the Feu. was exactly aſcertained at 20 Shillings 
_ /the Fall of Mauſes: b and five Shillings of Office-houſes and 
'Yards, in the preciſe Terms of the Entaif, 57 973 0% cr 
And as tb dhe additional Fen- duty. which the'Purſtcrs i- 
fiſt ought to have been ſtipulated 
derwards be built upon the feu, bert there was none before. 
There is no Foundation for this from the Clauſe; which requires 
only. Thar the Feu or Tack-duty be ñot under 20 i Icutr 
for each Fall of Dwelling: houſes, and 5 ſ.iSroro: for each 


4 "Fall of e Ge and Office houſes;? Py EY Pro: ay + Js 


1686, a the Fic ok Frke Ellare in his Son. was: ad i 

the ſame Terms, dummodo eadem nos reddunt' minus Fg 
nuatim. nomine Tena ine, : quam anam MET Cari! Proper 
Tie Fall terre edifieat." S3 /v1:495 84 deuarior ret 
Fcotiæ, propter ' una quaque lie fall terre nom edificat.. 
The Biamnckton of the Feu. duty depends upon what Lands 


* to cee i _ rafter * and if ſuch Power 
* was 


in caſe Houſes! ſhould af. 


are built or unbuilt at tlie Time it is granted; without ay 
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Lifer 
on, Wh 9 9 1 
e ; 904 voli Abe hi h 2 
ye of his own D ents. Wpuld reſtr the 
Faculty. into narrower Limits, when it is not 1 Rk 
Nor indeed would it haye heen-proper.to haye impoſed ſuch 
Limitation,. requiring, an Increaſe, of. the. Fenn ne for ever 
new houſe chat ſhould. be ce en 15 frond; 

10 gl 5 | gu: du 
pportionally diminiſned as ſoon as e b e 15 
u zuinous; the one would d have been as nde as the 


75 bea e u en thou! 660 wh up ll . 25 gat 
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pa ing an Go or an ng: tens 
or-every; Rood of, Ston Naa; 2 ſhea is, 
2, which is impoſing a cid Servitudę upon the and 
is pro banto an Aſienation, for which Hes is no £0 our Ar 
* Warrant from the Tailxie. Wa emu erg m Sy 
- But this reſolves truly ip a Cowplai chat Sir Sir Jobs Wolle 
have granted any Fęue at all-in this; Town, Whic Eh, COMGATEry 
impteperly from che Punſuer,, whole, Rept is thereby ſo much 
ibcredled ? For it is, obvious, that no Man,, with. his Eyes 


open. would rake: a Feu of Gropnd-:in-a Town. with, a. View 
ro” bail new Hiouſes, er beit fcb as ene, lh 
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50d, without which it Was n/a 570 AE 
tit of Nene Fan n, uy 

Aud ir will Appel fl the more —— 10 27 557 is, 

and the other Objections above referred to, 

infiſted on; e yo , Lordips ar6"inforine n t 
funter b y old” ee both beſcpe ulld aft 155 
ate of Wh Tailtzie 7h the very fame” Clauſes: Ait rer re- 


ger to tlie Convert ion ge the Caſuaſties, and diſcharging the 


Titancy' 0b now ſolatum canquem; and the. Privilege of the 


Quarrics for building; Which is a" full Evidence that ſuch was 


£2 Nature and Tenor of the the Feus. which were under the 


View of-t Thy Irties in” the Faculties reſerved both by. the 
| Eger 1606 "and the Tailzic 1700: As indeed without theſe 


| Regulations ir is obvious, that few, if any would be willing 


to accept of Feus for the Purpoſes here intended; and there- 
fore it might have been S That ng Ob Neale would 


30:0 3433-0 


haye been moved on theſe 


„And With reſpect to che laſt Complaint, „That tHe Defen: 
„der has by this Feu 4 Right to recover any Groungs' that 


an be gained from the Sea, Which, rhe Purſuer ſays, is a 


D 3 — Rafe of, fo f 
ü Ther ndet "1 


E 


81. cavets differ on this 
T We iche T: Alkzie, can By y 50 Conſtruion be underſtood 


to be com oben The T ailzie contains, all the 
Grounds*t . a 5 Ton SB And his Son, 
within 525 ip Geng '&f th e Ses, as it then was; 
Bur contd* 8 ori 55 mprehend Grounds which were 

not ther Ini 4 öde ant ht g 1 be g e of : 
the Sea at an bc ut > rhe IF A Privilege wa 
allowed to the Heir io feu any Part 97 


e Grounds 1 
bördering to 5. 5 Sen; it is a necellary C nfequenee, that th! 
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Part of the tailzied Eſtate. ee j Tor 90 4 
as preſcribe uy b 


Wy 7 adviſed, Bat whit s 1 5 the Sex ar the 


9 from the''Sea what he "cans 


2 1712 5 
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bas 


- Whoſe Gro 


| Purluer, 


| 4 as 

I it ig no age ge for any AN Perſon than the Feyar, 
hoins cloſs. to rhe Sea, either tg, gain, 9 8 

ſels the Grounds fo gained; and conſequentiy to. deny the 


Feuar this Privilege. Rout hang no other Effect but to. i ok 


and extinguiſh for ever any. Benefit, that might be reaped hy 


ſuch Labour, and Induſtry, of which the Feuar plane, Was CA; 


pable. Ir; will never be preſumed that fuch Was the 1 kj 
of a Proprietor. who condeſcended to 4 hi Eos nd 
the Reſervation. of a Faculty to feu any Part To the, 55 


4 whereby the Privilege of granting Feus, with all Powers to 
me Feuars that are Proper and reaſonable, ME, as much reſer⸗ 


9 * 5 if he had con fp e 25 Limitatiqn * 1707 og? 
nd if it were nece ary to lay more on this oint, ir might 
be obſerved, that in the deus anted by old Sir Joins 0 15 


| both before. and aſter the Tai ilzie. i Yo they 3 90 50 
rom 


88 the like Power was given to the Feuars to 1 


| 0 chove el j 0 Es hems hug 7 5 
| Feu duty if fon 1775 yh LT ka fe ut none. fe 
Tards. Us Office- hou ſes. ve as, ,natunder- 
| ſand ſuch. fer poſit phe er fy th Tail. 


And as 4 Was in the. 


oy diſchar el "he Bob 1 950 rages. - ſo, 


1 Per 5 
X the Marriage 0 15 th 
oncurrence in the "Meaning of ih in 
hoved to have great Weight in EIS onſtruction, 
were there e an Pybiety i” oY 
e to ip ran: 1 50 
r. e 


Leah e | Kg of Ars 


Jarbour of Greengck = 5 yment of 15 des |This 
| = been already 1 wered in the Detender's princi- 
pal. laformation; b Thall now obſerve a; further Circum- 


ſtapce in 3 — 54. 1 1555 iat this Harbour was jag ay he? ; 
San. to be buil iv ' [ the. Ye REED „ 72 + 


4 ; | 


| IT. 
Jobs the Father, und ide Tears aſter che the Date of the 
Tailzie, when the late Sir Fohn Schaw begun this Work; 
and it would be very odd to ſuppoſe,” that the Tailzie intend- 
ed à Reſtraint upon Sir John to build a Harbour for the Uſe 


of the Burgh, or to give any of the Feuats the Benefit of his 


own Work, if he ſo thought: fit. without Payment of any 
Duty on that Account; it is obvious, that Arguments of this 


kind run croſs to rhe Intention! of the Entail, and make its 
Tendency to operate to the- Prejudice, rather than the Proſpe- 


rity. of the Eſtate and the Burgh ir had in View to preſerve.” * 
As to the other Feus granted by Sir John to the Defender, 


of certain Farms, Parts of the Eſtate: of 'efter-Greenock ; 
the Anſwers to the Objections have been fully ſtated in the 
former Information: And he ſhall only further obſerve, that 
the Feu duty pay able by rhe Defender to the Heir of Taizie, 


exceeds the preſent Rent of the Lands in no leſs than 26 4. 
Sterling, added to the Rent in Conſideration of Houſes and 


' Yards! which before yielded ne Rent! fo that the Purfuer has 


| 66: inecnfide/able' Benefit B this! Peed hich he now thinks 
| fie cofthalldiige3* and a8 i 5A 4 Be could not be had 
— other Way than by intipg a Fey right, it cannot. be 
vghe-: that ſuch Power is reſtrained b ication. when 
Lon 1 2 ted by the Words: of che Fat 17 at ies 125 
ar Gompet to the Purſtier or any after Air, of " Tailzie 
E veduch?Pas, tiere is ill leſs" Reaſon 50 "deny the Pri- 


to Sit Ne ho was ; Proprictor « ar the Land | 
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= e Time of the Tailzie. 
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+ 8s. and XY ſach. 1 is to be inferred from the Son's 


; Bor quareelling i ir and receiving the Feu⸗dutyi' nz ix (iT 
ut this is to give Way to an arbitrary: Suppaſition: wen 


2 natural. Preſumption is at Hand, by. which! the: Conduct of 


the Parties is to be-accounted for, via. (That the igranting 
this Feu was underſiood to fall within the Limits of > 
Powers reſeryed to the Father * the Entail. “ So it appears 
to have been underſtood by the ather when —— 4 
and by the Son when he acquieſced in it. Their Joint 


ſtruction muſt determine the Import of this Tailzicy; ascthey | 


had full Powers over it: And it cannot be thought that od 
Sir. John wou 1 aſſumed Powers: to himſelf which he 
did 1155 inten remain with his Son; ore that he would 
have granted deb. 5 without his Son's: Conſent, if he had 


not conſidered this as a proper Euere. oa nn 


Powers. 1 b 92 

As the purſuers are 8 to allow no. Part of. Sig 

John's l eds to paſs, ane Challenge, they are pleaſed f 

hl in.a Reduction, Sr, e Tack. which. he, ſet toithe 
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would repreſent it, but the Limitation of a Power, which 


| had Tacks to run: And as the Purſuers' do not contro- 
vert, that when the Tacks were looſe, Sir John might let 


oy 
$a gh 


But the Tendency of this Argument is to interpolate a Li- 


mitation, where none is either expreſſed or intended by the 
Entail. The only Clauſe which the Purſuer can refer to for 


this Purpoſe is that which declares, That it ſhall not be in 


the Power of Sir John to ſet Tacks or Rentals of the Lands 


for longer Space than the Setter's Life-time, or for 19 Years, 
and wit bout Diminut ion of the Rental. This is not a Reſer- 
vation of a Faculty not formerly competent, as the Purſuer 


before belonged to Sir John as the Proprietor of the Eſtate, 


and therefore is to be extended no further than the Words 
import. Before this Limitation Sir Joln, as every other Pro- 


prietor, had Power to ſet Tacks, either of the whole Eſtate, 


or of any Part, for any Length of Time, and in any Man- 
ner he pleaſed. There is no Limitation laid upon him as 


to the Manner of ſetting Tacks, but ſingly with reſpect to 


the Endurance of Time, and not Diminut ion of the Rent. 


If theſe two are obſerved, in all other Reſpects he remains 


unlimited Proprietor, and it was equally competent to him, 


to ſet a Tack of the whole Eſtate at the prefent Rent, as it 


was before he ſubſcribed the Entail, even ſuppoſing the 


Lands had been then in Poſſeſſion of other Tenants. | 


At the ſame Time it is to be obſerved, that the Fact in 
this Particular is not juſtly ſtated on the other Side, for 
there was not above a fourth Part of the Lands contained 


in this Tack, that were at that Time ſet to Tenants u ho 


them for 19 Vears to any Body he had a Mind; ſo the Con- 


dition of the greateſt Part of the Farms contained in this 


Leaſe, might be ſufficient to ſupport it as to the reſt which 


dation for the Purſuer's Diſtinction. 


Or 


- 


« 


 weretaken in for the Sake of 3 were there any Foun- 

| But it is unneceſſary to 
enlarge on this, as there is no Clauſe in the Tailzie that in- 
ſinuates any Reſtraint upon 5 as to ſetting the whiole 
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* 
— 2 NA Tan! n e 
1 5 * Dr aun 


like Terms. 


Cathcart, 6M 3; | 


or any Part of the Eſtate, if he keep within the Tie, and 
at the Rent therein ſpecified. And this Complaint ſeems 


truly to be made for complaining's Sake, as the Purſuer is 
ſo far from being prejudged by the Tack, that he is thereby 
ſecured of punctual Payment of the full Rent, without any. 


Diſcount or Hazard for the Time of it's Endurance; and 
It is believed would be very. well ſatisfied to ſet a Tack of 


the remanent Part of the Eſtate for the ſame Period, in the 

And as to the Clauſe with reſpe& to the Houſes, it would: 
have been highly improper to bind the Defender- further: 
than he is thereby bound. The View of the Tack was to 


improve the Grounds, by turning them into Graſs, in order 


to which the Lands muſt be ſet in larger Diviſions than they 


are at preſent; and ſeveral of the Cote-houſes and ſmaller 


Farms muſt be dropt, and better Houſes built, ſuitable. to 


the Condition of the Tenants. wha are able. to take the lar-: 
_ 
that ſome Parts of this Eſtate has been raiſed ly tbe ln 7 
Sir John, to double the Rent formerly paid, particularly the 
Lands of Inplifton, Strone, lauen hills, Sc. and therefore 


ger Farms, and pay an improved Rent. It is by this Mea 


the Purſuer has no Reaſon to complain that a ſimilar Plan 
has been laid down by his Grand- uncle for the Improve 


ment of this Part, which muſt ſoon redound to his Benefit, 
or to impeach this Leaſe, as inferring a Diminution of the 


Rental, becauſe it permits the letting down uſeleſs Houſes, 


when that is plainly neceſſary in order to improve and aſcer- 


* 
— 
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Having been obliged to give the Lords this Trouble, in 
order to rectify the Miſtabes on the other Side in point of 
Fact, the Defender hopes to be excuſed in adding a few 
Obſervations upon the Argument ſtated in the Purſuer's In- 
formation, for ſupporting the Claim of Relief of the Annuals 
rents of the Proviſion of 50,000 Merks due to the Lady 
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That Sir John Shaw was under an Obligation to pay the 


12 


1 reſts out of m_— 


* 


_ © 'So far the Parties ſeem 65 be agreed, That both this Pro- 
viſion and the Annualrents of it, are an effectual Burden up- 
on the tailzied Eſtate; and that if the ſame had been cons 4 

veyed to a Stranger, who did not repreſent Sir Fob» Shaw, 
no Objection could be made to the Recovery thereof: Or 
if Sir John had left no ſeparate. Eſtate to defcend'to the De- 


fender, it would have been equally competent to him to re- 1 


cover theſe Annualrents out of the tailzied Eſtate. Theſe 


Things are not diſputable; the Burden of this Proviſion 


makes a Part of the Tailzie, and it is not compatible to 


found upon the one and object to the other. 1 
But the Ground of the Purſuer's Claim is laid upon this, 


i 


current Annualrents during his Poſſeſſien, and to prevent 


Iſtheir remaining a Burden” upon the taflzied Eſtate: And 


that the Defender as repreſenting him, is of conſequence 
Z liable to relieve the Heir of Tailzie-of theſe intermediats 


_ © Intereſts which fell due during Sie Foby's Life 


And the Grounds ſuggeſted: for /inferring this Obligation 


That Sir 7% & 


With 


2 * 


1 himſelf have, made: If a tailzied Eſtare ſhould happen to be 
manll of Mines, or of Coal. or Marle, or any other, valuable 


Zie either for the one or the o tber. 

And the Reaſon is plain; an Heir of Tailgie is under no 

Faducia or Obligation to the next Heir, with reſpect to the 
Management of the Eſtate, as a Tru/i-far or Liferenter 
would be: He is abſolute Proprietor, except in ſo far as he is 

tied dowu by expreſs Limitations, or injoined to perform 

any Thing by poſitive Conditions. inſert in the Entail: So far 

as theſe appear the Heir is fettered: Qaoad ultra he is free, 
and exactly in the ſame Caſe with any other Propzietor. = 


. 
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Aid as RefFaints upon Property. rhough Daragit bed," are 
vet fas by the Law; ſo it is an cb xed Rule, that 
in all ſuch Caſes, no Implication is ever allowed: If an Heir 
is prohibited to alter, mnovate or infringe the Tailxie, yet 25% 2 
201 may either contract Debts or ſell the Lands, and düpoſg of x16 
the Price, though thereby the Tailzie is virtually infringed Heirs a- 
and defeated. And if 4— Limitation is extended further, and yo 
the Heit- not only * ohibitecd to alter intovate or infringe wie- 
the Tailzie; but alſo 6 rontratt 'Debts, or do any ofber genen. 
FatF or Deed, whereby the Lands may be evifted. or the hs. 
Right of Succeſſion provided by the Tailzie any Manner Hepburn /, 2. 30 


ef Way prejiidgeds" yet Yhis Limitation Will⸗wot hinder the of erh“ 


againſt 


Heir c fell che Eſtate, and diſpoſe of the Price, in favour' 6f wn of | 
other Heirs: Theſe I hiogs: are ſented by repeated Judgments Hopton. 
of this Court, aud of the Houſe of Lords, Which one ſhould 2% NO.. : 
-think would put an End to all ar ning npon Implications in Caperin „ 
the Caſe of Entails, ſince nothing could be more evident Sinclair of 
than that the Makers ef thoſe'Scttleiyents did nor farend they der gra 
Wh ſhould be de feated by fach' voluntary Alienations made by the he Heirs 
= (Hrs of Tatze Whieh'yet the Ea has found to be within o hat g. 
| their Powers: — — yVchad not been e reſly- diſcharged, tae, 
Aud l if chis is the Coatraction ur dds en 2s in all 
Oleffibns of Limitat ion impoled upon Heiss 0 Tailzic, 
of There appears np Reaſon to depa 1 68,526) Rule. where the 
| ftion is ednicerning Aan Obligation ſuppoſed to be intended 
— by che Tailzier, to be petformed «by his Heir: The Practice © 
| is equality couſtatit and uniform in inlerting expreſs Conditi. 
o or Oblh tions upon the — to do what the Tailzier 
intends they dught to do for p ing his Settlement, as in 
iplertitg Re 'with dere to Whar he intends to pro- 
-  hibir: A nd if N are never” allowed to be introdu- - 
ced by Treplitatie or extended by Conſtrüction, it Would 
"fem to req Wks Tn ry *exprefs ne to introduce an- 


"Trop litlaritiy OF Gate. and Ob/igations, where they Jace | 
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"EE nualrents of the Predeceſſors Debts in ęvery aps nv 
ds a natural Burden upon the Heir, which he ought-jro di 
charge our of the Rents of the Eſtate, -ar otherwiſe a. Claim 
1 again his proper. Repreſentarives : But here it could nor 
fail to de 


and of another Eſtate end to his 
f the Intereſt of the Debts. due by his Predeceſſor in the firſt 


. + 1005 15 5 2 , 152 Succeſliow 


Ee 


if a8). 


- Nothing is more common.in Entails,, than ee an Obiga- ; 


How upon the Heirs to purge and -extinguiſh Dehts, to 


the publick Burdens. and Caſualties of . Superiority; that they 
OE 2 not be made a Handle of evicting the Eſtate: In this 


Settlement the Condition laſt mentioned is inſert. but no 


. 1155 inuation that Sir Johm ſhould da date ta, pay 1 0 the 
e principal; Sum or Anvyalcents of this Proviſi en: And th ere: 
fore _unlels the Rule hitherto;obſeryed- in . Conſtrogtion, of : 
- ©  Entails ſhall be repealed, it does not appear upon what Ground 
5 Fro Jobn, or his ] epreſentatiyes, can be We bel 5 
ligationn, : 


"The Purſvers/ in the Debare ſeemed. anxjous'to. \ have che An- 


N obſeryed, that this Hy thelis was contrary zo the 
general Senſe of the 15 127 fed by da daily Experience. When 
4 Proprietor is poſſeſſed. o als. fee. wi aout -Limitarigns, 


ears whatſoever 3 


Eſtate, were in Law accounted a natural B 


8 on an Action would . F dis Daughter, or eit 


Heir male, to clear the bygone 
larerelts,. 5 disburden his Eſtate thereof: And yet . ſuch 


Action was ever heard of, though upon this Principle there 
muſt be occaſion for it every Day, as it can hardly ever ha 
pen, that the Heir in Poſſeſſion will clear. the whole ke 
of his Predeceſſor s Debts. that fell due during his Life... 


To this. obvious Obſervation, the Purſuer offers two . 


; plies, \f 1, That theſe bygone. Annualrents will, affect the 


Executry of the laſt Heir, which deſcends. to his. Daughter. 


| wn 2.40, Thar the Conſequence is not juſt from a Male: fee by 
_ .* ſample Deſtination, where it is in the Power of the elder 


Brother ey, to e the: Younger, to the Caſe of a 


NMlttttfrkce Coo , 

©; Succeſſion ſrictly entailed, like that which gives Riſe to 
. «. the:prefeatiQueſtion? io . 18 Hr 
But the firſt Reply reſolves in a Miſtake of the Terms of 
the Caſe er The Relief competent to Heirs for 

Bygones againſt the Executry, depends upon other Principles. 
_ which do not apply to the preſent Caſe: But the Caſe ſuppo- 

ſed is what happens every Day, that the Poſſeſſor of a Male 
Fee is alſo poſſeſſed of a ſeparate Land. eſtate, or Bonds ſeelu- 
ding Executors, or any other Subject deſcendible ro Heirs 
whatſoever ; that he dies leaving no free Executry, but only 


o 


theſe r¼]•ꝗ Eſtates, deſcendible to the reſpectiue Hers = And 
if it is admitted, as it maſt,” that the next Heir mals ſucceed - 


ng to the firſt Eſtate, would have no Action againſt the laſt 
HFleir's Daughter,” ſucceeding, in the other, to clear the current 
Annualrents which fell due during her Father's Poſſeſſion, the 
3 that theſe current Annualrents are not a 
natural Burden upon the Poſſeſſion of the Heir who heldthe 
Eſtate out of which they might have been cleared. If they were 
held to be fuch; the Power of the laſt Heir over both Eſtates, 


Would not alter the Caſe: For as he did not exerce that Power, 


but allowed each to deſcend according to their reſpective In- 
veſtitures, the natural Burdens: lying upon either would re- 
main, and the Action would ly to the Heir male againſt the * 
Daughter for clearing the bygone Annualrents, which yet 
was never maintained or attempted in any Caſe, tho many ſuch 
muſt frequently occur. coi i o3 167 
Aud if it muſt be allowed, that there is no natural Burden 
implied by the Law in ſuch a Caſe, the Conſequence will pro- 
ceed even to a limited Fee, unleſs it can be laid that a Con: 
dition was impoſed upon the Heir, to do what by Law he 
was not otherwiſe bound. The only Difference betwixt an 
Heir limited and unlimited is. That the firſt is obliged to per- 
form the Conditions, and comply with the Limitations in- 
by the Entail: And if he fails, he may be ſubjected to 
iI Wi ae 2541-11955 003 e 
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Damages, or other' penal - Conſequences, But on the other = 
Hand, if he has contraveened none of the Conditions or Li- 


mitations expreſſed in the Entail, the Defender cannot diſcover 
ahy Principle in Law that ſhould make him liable to an Action 
of Damages or Relief, more than if he had been unlimited. | 


The Law has eſtabliſhed an Order of Diſcuſſion amongꝑſt the 


Heirs of a Defunct, with reſpect to Debts that are not particu- 


larly laid as Burdens upon the Succeſſion of any one of the 
Heirs: In ſuch a Cafe the Heir of Line is primarily liable. 


But where a Debt is declared to affect an Herr-male, or Heir 


of Tailgie; the Heir ſo burdened is liable to relieve all others. 
This is eſtabliſned by the uniform Practice of the Court. as 
appears by a Number of Deciſions referred to in the Di; i- 
onary, under the Title Diſcaſſion. Vol. x: p. 247. the Au- 


thority of which the Purſuers do not conteſt, but attempt to 
diſtinguiſn betwixt the principal Sum and Annualrents. But. 


with Submiſſion, there appears no ſolid Reaſon for the Di- | 


ſtinction: When a Proprietor has ſeveral Eſtates deviſed to 


different Heirs, and ſeveral Burdens laid upon them reſpective. 
ly, the natural Conſtruction is, that every Heir who ſucceeds 
to him ſhould: bear his own Burden, as with reſpect to the 
rincipal Sums, ſo alſo with reſpect to the Intereſt and Con- 
uences of the Debt, which are as truly a Burde upon the 
Lands devolved to him from the Defunct, as the principal 
Sums. It would require a olear Declaration of the Deſunct's 


= 


Will to make a Difference. 204/75 eee Nat; 
The Purſuers argued fromthe Caſe of bygone Fen-duties, of 


which they ſay the Heir of Tailzie is intitled to be relieyed 
by the Heir of Line. But here they are alſo in a Miſtake: 
Bygone Feu-duties are properly a Burden upon the Heir; who 
ſucceeds to the Eſtate out of which they are payable.” So it 
was ſolemnly determined, 7uly 29. 1718, Vilſon of Park 


contra Bell and Grant his elder Brother's Executors, obſerved 
in the late Collection of remarkable Deciſions preceeding the 


Year 1728, No, 14. The Heir was found ultimately liable 
ö in 


of | 4 


( 2x 


in Payment of the Feu · duties which Kal due in his elder Bro- : 


ther's Time, and to have no Relief even againſt his Executors; 


far leſs could he have had againft his Heir of Line; and for 


that Reaſon Obligations are frequently inſert in Tailzies, for 
the Clearance of ſuch Feu-· duties by the Heirs in Poſſeſſion. 


Where that is omitted, there lies no Action ene the Repre- F 


ſcnratives. 


And indeed were there any Foundation: for ſuch Aion, © 


without a Proviſo in the Entail, It behoved to be equally 


competent againſt the Tenant in Tail himſelf while in Poſſeſſi. . 


on. It is obvious to the Lords what Number of Proceſſes 


this Conceit might give Riſe to, which have not hitherto been 
| thought tenible, rho? there are few Tailzies where theremay 


not be Occaſion for them, as the Heirs in Poſſeſſion are for 
the moſt Part abundantly negligent in clearing the Feu duties. 


or Annualrents affecting the Eſtate, when they are not laid 


under a Compulſitor by ſome Clauſe in the Entail. And if 

ſuch Action cker be maintained to have been competent a- 

gainſt Sir John Shaw himſelf while he lived, it is not eaſy 

to diſcover upon what Sauer it can now iy againſt his _ 
preſentatives. ie 


The Purſuers are pleaſed to y. 5 That the court has ro- 


ceeded upon the Principles they here plead in many Inſtan- 

- ces; and particularly mentioned' the Sales of the Tailzies 

® of Pulrolſie, Durris; Lauderdale and Harden. 
But the Defender believes, that none of theſe Caſes will be 


found to prove the Point here maintained by the Purſuers. In 


the Tailzie of Pulroſſie, there was a Clauſe burdening the 
Heirs with Payment of certain Debts due by the Tailzier, 
therein mentioned, and of all other Debts that ſhould be con- 


tracted, and reſting by him the Time of his Deceaſe; and the 
Heir was limited not to contract Debts, except for Payment 


of the Debts ONE by tho: Tann! in rr r men- 


- 


tioned. E e eee JO. 
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9245 The Heir of Tailzie. having, "* IM borrowed. "TORE 
. on an heritable: Bond. and applied it towards Payment of the 
Tailzier's Debts, Gordon of — th the Creditor in the Bond, 
inſiſted in a Proceſs of Declarator, that the ſame ſhould be 
found to affect the Eſtate, as the Money had been applied in 
29th Jan. Terms of the Tailzie: And the Lords found. That the Heir 
Gorden, « of Tailzie having, after the Deceaſe of the Maker of the 
of Gartie + Tailzie, borrowed Money, and paid the Defunct's Debts, 
contraSu-* jt is preſumed, that the Debts were paid out of the borrowed 
ofKin. © Money. to the Extent of the Debts due at the Time of the 
.minity, Defunct's Death, both Principal and Aunualrents; and that 
Dict. vol. to that Extent they might burden the tailzied Eſtate. It is 
2. p. 152 · obvious. that the Reaſon of fixing the Period of the Tailzier's 
Death, was the Clauſe in the Tailzic, which allowed the Heir 
to borrow Money for Payment of the Debts that ſhould be 
reſting by bim at his Death, and no further. Phe Creditor 
— ig who had · lent his Money upon the Faith , of this 
Clauſe, could not pretend to affect the Eſtate further than was 
thereby allowed. But had the Tailzier's Debts been keꝑt ſub. 
ſiſting. no Doubt was made, that theſe wirh the Annualrents 
would affect the Eſtate for ever, until they were diſcharged; 
and accordingly, the Sum que to Gartie. in ſo far as it was 
found to have been applied to the Extinction of the Tailzicr's 
Debts, in Terms of the Clauſe, was found to affect the tailzied 
Eſtate with the be thereof, from the Time it was 
advanced, without any Reſtriction on account of the n 


0 240 Hon of the Heir, who had borrowed the ſame. 


In the Caſe of Durris, the Lords aſcertained the Debts 3 
er by Sir Alexander Fraſer the Maker of the Tailzie, 
to the Sum of 2221 J. 14s. 2 d. Sterling, and the Arrears of 
Intereſt due preceeding the Term of Whit/ſundey 1743, to 
1184 J. 9s. 11 d. Sterling 5 and they found, that the Power 
given by the Tailzie to ſell Lands, extended only to the firſt 
Sum of 2221 J. 145. 2 d. but not to the other Sum of 11844. 


9 21 d. nor yet to ao Sum of 20, ooo Merks, with er 
| 5 


— 
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Sir Peter Frofer- .the. Heir Was impowered to n 


Eſtate; but at the ſame time they found, that the Intereſts, as 
well as the 20,000 Merks, were effectual Burdens affecting 
the entailed Eſtate. 

It is evident. the Reaſon 1 this Diſtinction was founded 


dee the Clauſe in the Entail, limiting the Power to fell, which 
Court did not chooſe to extend, but to leave that to the 


Parliament: But upon Application to Parliament, no Diffi- 
culty was made to allow the Heir to ſell, not only for Pay- 


ment of the principal Sums contracted by the Tailzier ; but 
alſo of the Intereſt thereof down to Mahi ſunday 1743. tho 


at Part of thoſe Intereſts had been incurred by the Earl of 
eterborough, during his Poſſeſſion of the Eſtate, after the 


WE 


nf Years before. 


Here then is the Authority of Pale for the Sale of 
an entailed Eſtate for Payment of the Arrears of Intereſts al- 


lowed, to run on during the Poſſeſſion of the Heir in Life: 
Nor is this anywiſe ſingular or unuſual; ſeveral other Inſtan- 
ces of the like kind might be condeſcended vn, particularly in 
the Caſe of the Tailzie of Monreith, where an Act has been 
ately: paſſed for, a Sale of a Part of the Lands, not only for 
aymenx of the principal Sums due by the Tailzier; but alſo 


of Intereſts which have been incurred during the Poſſeſſion of 


the preſent Heir: Nor indeed does the Defender know that 
any Difference is in Uſe to be made in ſuch Caſes betwixt the 
principal Sum and the Intereſt; but where a Sale is allowed 
for the one, it is alſo allowed for the other. 

And therefore the Argument from this Caſe of Dorrir 
ſo far as it goes, lies upon the other Side, And that nor only 


from the Proceedings of the Parliament, but even of this 


Court: For tho' the Court would not grant Warrant to ſel 
either for the Annualrents or for the 20,000 Merks allowed 
to be contracted by the Heir, becauſe ſuch Power was not 


N granted 7 the Entail, yet they aſcertained the one 
” 


Death of Sir Peter rafer, his Uncle, which had happened 


. . 


— 
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as well as the other, to be a Burden aflecting the entailed 
Eſtate, for 'which the ſame may be evided: And if it had 


been underſtood to be a Principle which is here pleaded, that 
the Earl. of Peterborougb was ultimately bound to clear and re. 


lieve the Eſtate of the Annualrents falling due after the Time of 


his Succeſſion; it can hardly be thought that the Court 


would have declared theſe Annualrents to be in the fame 


Caſe with. the 20,000 Merks, and both to be Burdens which 
endangered the Eviction of the Eſtate, when it was well 
known that this Decree was preparatory to an Application 
to be made by the Earl to the Parliament, for the Sale of 


Lands ſufficient to clear thoſe Burdens. Had the Court 


underſtood, that the Earl was liable to relieve the Eſtate of Ka 
theſe Annualrents, they would not have found them a 
Ground of Eviction in an Action brought by the Earl for 


the above Purpoſe, without declaring, that they were a 


Debt ultimately incumbent upon the Earl, who ought to re- 
lieve the entailed” Eſtate, by paying the ſame out of the 
Rents, and not to ſell Lands for Payment thereof. tft. 
And as to the Applications made to this Court for the 
Sale of Lands, by the late Earl of Lauderdale, and Mr. Scot 
of Harden: In the laſt Caſe, which is recent, the Lords will 
remember that Harden inſiſted to ſell Lands no further than 


to the Extent of the principal Sums, which were due either 


at the Time his Father ſucceeded to the entailed Eſtate, or 
at the Time of his Death. He was willing to take the 
Debts at the loweſt as they ſtood at either of theſe Periods, 
not being deſirous to affect the tailzied Eſtate to the full Ex- 
tent, as he expected it would be repreſented by his own De- 
ſcendents. But ſuch voluntary Agreement ſurely cannot 


* 


be founded on as à Precedent or Judgment of the Court; 


and as far as the Defender can learn, there was no judgment 


. 


given upon this Point in the Caſe of Lauderdale, more than 


As the Defender can obſerve nothing in any of theſe Pre- 


7 S, 3 = | 4 


cedents that is favourable to the - Purſuer's Argument, he 
hall add no more on this Point, but to put the Lords 


in mind of a Deciſion fobſerved by Lord Starry, in which 


there was a great deal of Litigation betwixt an Heir of 
Tailzie and an Heir of Line; and yet the Diſtinction now 


ſo much inſiſted on betwixt the principal Sums due by the 


Tailzier and the Annualrents, did not appear to be material; 


either to the Parties, or to their Lawyers, or to the Court. 
The Caſe is obſerved by Lord. Stair, July 23d, and De- 
cember 21it, 1680, Margaret Cunningham contra Lady Car- 


droſ5. Lady Margaret Cunningham being one of the two 
Heirs of Line of Sir Fames Stewart her Grandfather, and 
his Son Sir William her Uncle, purſued her Aunt Lady 


Debts: upon a Clauſe in his Tailzie, declaring; that Sir Mil. 
lam his Son, the firſt Inſtitute, ſhould: be obliged e 

whole Debts; and after various Objections pleaded by the 
Heir of Tailzie againſt this Relief, unneceſſary to be here 
mentioned, the Eords Fourid:iLady: Cardro/s: as Heir of 
8. Tailzie to Sir V illium her Brot her, liable 10 pay all the 


Vebts in the foreſaid Clauſe, in the Diſpoſition by her Fa - 


ther to her Brother ſimply, without the Benefit of the Order 
of Diſcuſſion, and: without affecting or exhauſting the un: 
t tailed heritable Eſtate.? No Diſtin& $, | - 
twixt the principal Sums and the Annualrents, which fell due 


and to. have ho Recourſe againſt the Heir of Line, which 
proves. that this, fundamental Principle of; Law, which is 


- 


made the Baſis of the preſent Claim, was quite unknown 


bath to: the Court and tothe Bar at that Time:? And. if it 


was, it is not ſo eaſy to conceive how it ſhould: be introdu- 
ced into the Law, without ſome new Statute, or Authori- 


pointed.out by beer Dee £21. * 5 
5122 | — : ok + mot” 
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uring the Life of Sir. William the Heir. of Tailzie. But 
ady Cardro/5.the next Heir is found liable to clear both; 


ty. or Practice to eſtabliſh it; neither of Which has been, 


397 
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ion is, here made be- / 


„ 


| ply to the preſent 
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But io che gene Place, Tit w RE ATOP that an Heir 


a of Tailzic, in a common Cale; is bound to clear the curtedt 
Intereſts of the Tailzicr's Debes during his Poſſeſſion, the De. 


fender does. with 8 50 Submiſſion deny. that this would 52 7 
. 

For your Lordſhips have obſerved, thir the T ie i in ; que: 
ſion is made by the deceaſt Sir John Schaw the Fiar of the 
Lands, in his own Contract of Marriage. with Concurrence 
of kis Father the Liferenter; that Sir John had all the Powers 
remaining with him after the Entail which pertained to him 
as a Conſequence of the Property he had in the Lands, ex- 


cept in {6 far as they are thereby reſtrained; that the Reſtraint 
2s to the contracting Debts, bears an expreſs Exception to Sit 


Jobs to contract the Sum of 50000 Merks for providing his 


Daughters or younger Children. And therefore with refve 


to this Sum, which makes the Subject of the preſent Queſtion, . 


Sir Jobs remained, even aſtet the Tailzie, in the Cab of an 


unlimited Proprietor 5 
Let it be ſu ppoſed, that Sir oba had beck anden no: „Bs 
ration at/ all wh T to contracting Debts, there ſeems 


no doubt that he might have granted heritable: Bonds upon che 


Eſtate to any — his thought fir, and that the Heir of Tail- 
zie behoved to pay the fame, without any Relief againſt Sit 


Fobn, or his Acits' of Line. This can hardly be diſputed, 
after it has been eſtabliſhed as a ſettled Point, that an Heit 


| ſubjected: to every Limitation and Irritancy. that can be 


thought of, the "Prohibition to ſell only excepted, may 
ſell the Lands ad libitum. and diſpoſe of the toys at Pleas 


ſure, without any Challenge n ne to the  ſubſequetit | 


Heits. 1 5 1 B00} 
1 Aud ir Sir Jobs, whea laid gader no Prohibition as to bn! 


tractiag Debt. could have impoſed what Burdens he pleafed 
upon the Heirs of Tailzie, without Relief againſt the Heirs of 

Line, it is not eaſy to diſcover what ſhould de 
Tower with MR to the N „ 


deprive him of this 
to which be is | 


77 27 | 1 
left. at the ſame Liberty. CO. 4? FI as if tho Tailzie 
had not heen made. og: ot 10 ene 19111 4 10 
And if he had Powers fo to burden; he has effectually enz 
erced theſe: Powers, by granting the heritable Bonds in terms 
of the Faculty, in which he obliges his Heirs of Tailzie to 
relieve his other Heirs and Succefors of the Sums of Money 
therein ſpeciſied. In doing this, Sir John has acted within 
his Powers, as be was under no Limitation to the}Extenr of 
this 50000 Merks. And it does not appear upon what Ground 
in Law a Proprietor conſenting to limit himſelf under Reſervas / > /2.5 ” 
tions, ſhould be liable either to an Achioas of Damages or | 
Neelie, when he keeps within the Bounds of the reſerved 
*..., Powers, upon the Faith of which he conſented to thoſe Lis 
r TITRE Sa) £65) 
- - -. This; applies to the whole Sum with which Sir John had 
Power to burden the Eſtate by the Reſervation in the Entail: 
But with reſpect to 30000 Merks, there occurs an additional 
Argument. that this Sum does not depend upon the reſerved , 
Faculty. but is expreſly provided by the Contract of Marriage | 3 
500, to be paid to the Daugbier of that Marriage. in re- 
| of her being excluded from her Right of ' Succeflion by 
the Heirs of Tailzie to whom it was thereby provided. By 
this Contract, Sir Jobn Shaw. elder, and the late Sir 70 
his Son.“ jointly concur in obliging themſelves, ad their 
Heirs male, and of Tailzie, to pay this Sum to the Daugh- 
ter to be procreate of that Martiage, failing Heirs male there- 
of., with Intereſt from the Time of: her Majority or Marriage. 
The Son conſents to the Excluſion of his female Ne/temdents 
from their gat ura Right of Succeſſion, by the Entail ingroſt 
in this Contract: But he conſents under this Condis ion, that 
his Daughter. who ought to have had the whole Sueceſſion, 
ſhall be intitled to draw this 3000 Merks. and Intereſt from 
tze Heirs of Tailzie who are hereby ifitroduced to exclude 
her from it. This Bur des therefore impoſed upon theſe ex- 
 erancous Heirs of Tuilzic, to whom the Succeſſion is now 
$113: 5 hy 1 —A ll devolved. 


i 


* 


P 3.5 | devolved, is co:eval with their ver y-Exiftence 3 ad 48 ir was 
5 but a ſlender Recom 82 for hs Right of Sueceſſion which 
the lineal Heir is hére: made te give up in their: Favours, it 
muſt be thought a very 2 e Conſtructton Whieh is now 
pleaded, that the lineal Heir "hould. be obliged to pay the 
greateſt Part of this Sum out of her own Pocker. -Fhar after 
her Father had given pi her, Right of Succeſſion, in cenſide. 
ration of a Sum to be paid by the remoter Heir of Tailzic; 
with Annualrent from the Term agreed on, this Heir ſfiould 
| be intitled by an Argument in Law to Nun himſelf of the. 
: Aunualrents. without any Payment. 
It will be obvious te the Lords, that the principle . i 
. dd by the Purſuer, were: it ſuppoſed; would not apply te 
this Caſe. Whatever Obligation an Heir of Tailzie wers 
ſuppoſed to be urider; as to clearing Annualrents durimg his 
* Poſſeſſion, yet when a Father and Son, Liferenter and Fiar 
of an Eſtate, concur in excluding the natural Heirs deſcen- 
ded of the Son's Body from the Succeſſion, upon Condition 
that: che! remoter Heirs preferted, ſhall pay the Heir of Eins ai 
a certain Sum. with the Intereſt thereof there is/no Room. 
here to talk of implied Obligations. The exprefs Covefant | 
determines.the Point: If the Fler of Failzie.dlaims the Sucz 7 j 
ceſſion, he cannot in Law or: in Reaſon diſpute'implement- 
ing the Condition, without which he never would have been 
. intitled to that Preference. au N URSEY 
: The Purſuer in- the Gloſe-of his forformativa -ſugs eſts a 
new Argument for ſupporting this Claim of Relief, Which 
Wet) not inſiſted on in the Debate, vig. That the late Sir 
LES Jon Shaw: having, granted three heritable Bonds to the 
23 c deceaſt Lord Cat heart for his Lady's Proviſion of 50. ᷑ - 
5 * Merks: This Security gave the Creditor a preferable Ti- 
| <. tle to recover the Intereſts out of the Rents and [Profits 
« of the Eſtate from Sir John himſelf the Proprietor; who 
+ became liable in Payment of theſe Intereſts, ' as having inn 


ry ROLE vita the Rents; and the Defender his; Repres 
© ſentative: 


— — 
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* ſentatiye is liable in this Claith, in like Manner as Sit Jobs 
%% TE ENT HI 


Itf ſtould be fingularly unlucky for the Defender, if he = 
verre to loſe the greateſt Part of the Sam deſtinated to be 


— by the extraneous Heirs of Tailzie to his Mother, by 


_ the very Settlement under which they ſucceed, upon Pre- 


'tence of an Argument drawn from a'new Security, given 
by his Grandfather to aſcertain the Payment to be made 
with the greater Certainty by thoſe very Heirs. But it is 


believed the Lords will eaſily be ſatisfied, that there is no 


Foundation for this Pretence. By the three Bonds referred 
to, Sir John Shaw obliges the Heirs ſucceeding to him in the 


Etat of Greenotk, to reheve his other Heirs, Executor 


and Sicceſſors whatſoever, of the Sums of Money after ſpe- 
cited; that is, of the Sams Prineipal, Annualrents and Pe- 
nalties contained in theſe reſpective Bonds; and thereafter 
for further Security, grants the Infeftments of Annualrent: 


In expreſs Words therefore, he has laid the Obligation 


of Payment of the whole Sums due to his Daughter upon 


the Heir of Tailzie, as it was laid by the Tailzie itſelf: And ; 


as the Words are clear, no Mortal will believe that Sir 
John had any Intention to transfer the Burden, which both 
dy the Tailzie and the Bonds was laid upon theſe Heirs, 


from them to his own Daughter the Creditor in che Pro- 


But, ſays the Purſuer, © As Sir John has by infeſting bis 
Daughter in an Annualrent, ſubjected the Rents to the Pay- 
ment of her Intereſts, he muſt be liable therein himfelf as In- 
tromitter with the Rents, and of Confequence his Heirs of 


Line. The Anſwer is obvious, it is not the Queſtioa, whe- 
ther Sir John and his Heirs of Line ate Hable, bar whar 


Heirs are ultimately liable? This is what happens every 
Day ; a Man binds himſelf and his Heiss-male to pay a cer- 
tain Sum; as he has bound himſelf, his Heirs of Line muſt be 
Sound and liable to an Action at the Creditors lyftance, bur 


H the | 
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LS 
the Heir-male is bound to relieve them: This Point is eſta» 

bliſhed by the Deciſions already referred to. Dict. Vol. I. 
pP. 247. which the Purſuers admit to be ſolid and well found- 

ed; and the Conſequence from them to the preſent Caſe is too 
obvious to be enlarged upon. If the ſimple Mention of Heir s-' 

male, or of Tailzie in any Deed, does in Law import an 

Obligation upon them to relieve the Heirs. of Line, though 

alſo bound: How can ſuch Relief be diſputed, when it is 
E provided in the moſt anxious Manner by an expreſs Clauſe in- 

ſert for that Purpoſe in the Obligation? ' . :& 

And therefore it is unneceſſary to enlarge upon the Argu- 

ments the Purſuer would raiſe from this erroneous awer bee: 

250 They ſay. That the Defender's Claim for theſe Annualrents 

. .* is extinguiſhed by Confuſion or Payment, in virtue of his 
.* Repreſentation of Sir John, who intromitted with the.Rents. 
That if a Stranger wel Creditor, and purſuing the Heir of 

Entail, he would be obliged to aſſign him for his Relief a- 
*. gainſt the Repreſentatives of the Intromitter. The Fallacy 
of theſe Concluſions is apparent. Extinction by Confuſion 
never takes Place, but when the Creditor, who ſucceeds to 
his Debitor. is ultimately liable to pay the Debt: If the Heir 
was Creditor in a moveable Debt, there is 0 Extinction, 
| becauſe, though he is liable, the Executor is ultimately li- 
| able. And the ſame holds vice ves ſa, if the Executor as 
TCreditor to the Defunct in an Heritable Debt: Or where the 
the Heir. male, or of Tailzie, was Creditor in a Debt affect. 
ing the Heir of Line, or where the Heir of Line, as in 
3 . this Caſe, is Creditor in a Debt affecting the Heir of Tait 
. Sie: In all theſe Caſes there is no Place for Extinction, be- 
1 cauſe the Debitor ultimately liable, is a different Perſon from 
the Creditor, as much as before the Succeſſian-deyolyed.. - 
And for the ſame Reaſon, it is equally improper to talk 
of the Heir of Tailzie's claiming an Afſignation againſt the 
Heir of Line, .to a Debt of which he is bound to. relieve 
the Heir of Line: This would be the ſame Thing as 40,87 
wy 4 wy Rb 


ſign a Debt to the principal Debitor, to recur againſt his 
own Cautioner, whom he is bound to relieve; than which, 2⁵ 
with Submiſſion, nothing can be ſuppoſed more incon- 
gruous or abſurd. | 1 ok 1 
The Defender hopes, the Lords will have the Goodneſs to 
excuſe his giving them this Trouble, which he has been led 
into, by following the new. Suggeſtions thrown out by the 
Piurſuer. He moſt chearfully N e of the Caſe 
to the Judgment of the Court. If the Right all appear to 
| ſand 8 his Side, he is perſwaded, that the Complaints | 
thrown out by the Purſuer, will not be found to be of any 
| Weight to exclude him from it; as it mult be allowed, that 
-+ ſuppoſing all the Deeds in Queſtion to ſubſiſt, the Purſuer ſuc- 
ceeds to a neat Rent of 900 /. Sterling yearly, payable in 
Feu and Tack-duties; whereas the Rent of the Eſtate at the 
* Time of the Entail, under which he claims, did not exceed 
5 the Sum of 700 J. Sterling: And that this Rent, ſo improved 
| by the Expence and Labour of his Grand- uncle Sir John 
Seba, is ſubjected to no other Burden than the Liferent 
provided to his Lady in her Contract of Marriage, and the 
biden thereby ſettled on his Daughter: That theſe Provi- 
| ſions were ſtipulated by Sir John, and agreed to by his Fa- 
— ther, when he prevailed with him to conſent to vary the na- 
tural Succeſſion in the Manner it is deviſed by this Entail: 
And therefore it is humbly ſubmitted, whether the Purſuer can 
have any Reaſon to decline implementing the Conditions of 
the Covenant, to which he owes the Succeſſion he now en- 
Joys, to the Excluſion of the Defender, who had the only na- 
rural Title to it. . 1 1 


In reſpef# whereof, &c. 
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